






























Charles A. Johnson 

Texas A&M University





















Blackmun had been in-house 

counsel to the Mayo Foundation 

and Mayo Clinic before being 

appointed to the bench 



SUPREME COURT OF THE UNITED STATES

GEORGE W. BUSH, et al., PETITIONERS v.

ALBERT GORE, Jr., et al. (2000)



Justice Appt. By Party Bush or Gore

Rehnquist Nixon Rep. Bush

Stevens Ford Rep. Gore

O’Connor Reagan Rep. Bush

Scalia Reagan Rep. Bush

Kennedy Reagan Rep. Bush

Thomas Bush 41 Rep. Bush

Souter Bush 41 Rep. Gore

Ginsburg Clinton Dem. Gore

Breyer Clinton Dem. Gore









Five sources that have guided 

interpretation of the Constitution: (1) 

the text and structure of the 

Constitution, (2) intentions of those 

who drafted, voted to propose or 

ratify the provision in question, (3) 

prior precedents (usually judicial),

(4) the social, political, and 

economic consequences of 

alternative interpretations, and (5) 

natural law.



A Court/Judge is a Judicial 

Activist when they:

• stray from precedent or,

• make policy with their 

rulings or,

• make a decision contrary 

to the wishes of the other 

branches or people













“Almighty God, we acknowledge our 

dependence upon Thee, and we beg 

Thy blessing upon us, our parents, 

our teachers and our Country.” 













Liberals & Conservatives Decry          

the Supreme Court's Judicial 

Activism



“As with any medical procedure, the 

State may enact regulations to 

further the health or safety of a 

woman seeking an abortion, but may 

not impose unnecessary health 

regulations that present a 

substantial obstacle to a woman 

seeking an abortion.”





Incident to an arrest, “the officers

can, as a precautionary matter and 

without probable cause or reasonable 

suspicion, look in closets and other 

spaces immediately adjoining the place 

of arrest….” The Court emphasized that 

the purpose of such a search is not a full 

search of the premises, but “may extend 

only to a cursory inspection of those 

spaces where a person may be found.”



Supreme Court places a limit on 

Congress under the Interstate 

Commerce Clause.



REASONS FOR INCREASE IN 

JUDICIAL ACTIVISM
• Growth in size and scope of govt.

• Laws are unclear and need 

interpretation

• Const. guidelines are vague and 

do not provide specific direction

• Judges see their ROLE as “solving 

problems”, not settling disputes





“But we are not asked in this case to 

say whether we think this law is 

unwise, or even asinine. We are 

asked to hold that it violates the 

United States Constitution. And that             

I cannot do.”



According to 

Frankfurter, the most 

fundamental test for 

any law which a justice 

must use was the 

question of Rational 

Basis - if a rational 

basis for a law could 

be found, then the law 

should be considered 

constitutional. 



Judicial restraint says that 

“only if the legislature 

trespasses beyond its 

constitutional bounds does 

the court step in to reverse the 

voice of the people as 

expressed by the action of 

their elected representatives.” 

























The Justices' Conference Room, where the 

Justices meet to discuss cases heard before 

the Court. 





JUSTICE #

REHNQUIST 10

STEVENS 9

O’CONNOR 7

SCALIA 8

KENNEDY 8

JUSTICE #

SOUTER 8

THOMAS 8

GINSBURG 9

BREYER 9





R ST O SC K SO T G B

R 53 72 77 85 56 77 58 60

ST 53 62 41 57 80 47 85 83

O 72 62 61 76 58 60 63 66

SC 77 41 61 76 46 87 43 42

K 85 57 76 76 63 79 63 63

SO 56 80 58 46 63 55 89 82

T 77 47 60 87 79 55 51 48

G 58 85 63 43 63 89 51 86

B 60 83 66 42 63 82 48 86







Each Justice usually 

appoints four law clerks, 

many of whom are the 

cream of Ivy League law 

school graduates. 



Each year, the Supreme Court 

receives approx. 7000 writs of 

certiorari. Cases must pass through 

the Court's screening process. The 

process begins with the law clerks, 

who sift through the petitions and 

settle upon a few that they deem 

worthy of consideration. The 

justices provide the clerks with their 

particular instructions in this 

process.





Latin for "friend of the court." Refers 

to a party that is allowed to provide 

information (usually in the form of a 

legal brief) to a court even though 

the party is not directly involved in 

the case at hand.



Studies have shown a positive 

correlation between number of 

amicus briefs filed in support of 

granting certiorari, and the Court's 

decision to grant certiorari. They 

provide valuable information about 

legal arguments, or how a case 

might affect people other than the 

parties to the case.



In regard to the 1989 abortion case 

Webster v. Reproductive Health 

Services, Justice Stephen Breyer 

later remarked that amicus briefs 

from medical groups "played an 

important role in educating judges 

on potentially relevant technical 

matters, helping to make us, not 

experts, but educated laypersons, 

and thereby helping to improve the 

quality of our decisions." 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=search&court=US&case=/us/492/490.html






“How much confidence to you have in the 

Supreme Court?"

Great Deal/Quite 

a Lot Some
Very 

Little/None

% % %

2009 39 41 18

2008 32 44 17

2007 34 41 23

2006 40 41 16

2005 41 38 19

2004 46 37 16

2003 47 38 13



“The judiciary, on the contrary, has no 

influence over either the sword or the 

purse; no direction either of the strength 

or of the wealth of the society; and can 

take no active resolution whatever. It 

may truly be said to have neither FORCE 

nor WILL, but merely judgment; and 

must ultimately depend upon the aid of 

the executive arm even for the efficacy 

of its judgments.”- A. Hamilton in 

Federalist #78 





"The court's policy choices 

masquerading as constitutional law are 

generally accepted so long as they are 

well received by elites. Ironically, the 

Supreme Court has become what the 

(Constitution) framers envisioned for the 

role of the Senate; "I think elite public 

opinion is the primary guide to the 

Supreme Court."

- Laurence H. Silberman, a semi-retired 

judge on the U.S. Court of Appeals for 

the District of Columbia,


